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1. Very recently, the Division Bench of the Kerala ngh Court has p“aéséd .

a judgment in.the.case of Joseph Sarthov.. Gopinathan 2008 (3) KLY 784.
The said judgment.interpreted sections-15 and:56 -of. the.Negotiable
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2. Theinteresting Guestion which was before the Bench was astowhethér
-the payee ortheholder indue'course can present achequeforfullamount
when actually the drawer of the cheque has paid a portion of the amount

.and at the relevant point of presentation;only the balance amount after

adjusting the part-payment so- made was due, fo the presentor? This
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question arose because when the said cheque was not honoured by the
bank, the holder of a cheque initiated proceedings under section 138 of the
Negotiable Instruments Act. Therefore, a larger question which was
considered was : whether in such an event when the cheque was
dishonoured, whether the prowswns of section 138 were apphcable or

not?
The ngh Court came to a conclusion that in any such case where the

, A che

drawer is to pay less amount than the cheque amount, it is for the payee
to endorse a cheque accordingly, and claim lesser. amount from the
drawee bank and it further held that if the above method is nof followed,

o the payee cannot. file section 138 proceedings of the Act. On the contrary, R

it held that if the payee makes endorsement and sublmts that lesser the
- amount and if the said cheque claiming the lesseramountisreturned, only %
‘then: payee. has a. nght to unnate actlon under section 138 and not

' otherwrse

Facts of the case B ‘f o
3. The facts of the case are narrated in bnef as under :

complainarit’ (appellant) in dlscharge of a debt. Thereafter, the complam
ant received:an-amount of Rs: 2,26,400. on-Juné 9; 1999 towards the debt.
The: complamant did not make any endorsement regarding receipt of the
said amount onthe.cheque; but later presented the chequefor.collection,
claiming the entire amount shown init. When the cheque was dishonoured,
alawyer’s notice was.caused to besentto the accused only for the balance
amount, ‘which wasnot served to. the accused. The accused. falled to repay
the amount demanded. Later the, complamant proceeded under section
138 and the said complaint was dismissed. The point that z arose for decision

was whether, on facts, the accused had committed. the offence under
section 138 or not. :

A Critical Analyms

4. While deciding this case, it appears that the apphcablhty and need to
interpret section 14 of the Act had not been brought to the notice of the
High Court because in deciding such cases, namely, as to whether the
payee can endorse the cheque without the consent of drawer or whether
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Ldtis compulsory to have the drawer’s sign on the endorsing cheque for ... ...

lesser amounts is most crucial. In order to arrive at that conclusion, it is
" necessary for the Court to mterpret section 14, whlch dea.ls w1th endorse-
ment.. - - e

“The endorsement can be made only for the purpose of ‘Negotlatlon and
“fiot ofhérwise. In terms of section 14 ‘When 'd promissory note, bill of

_exchange or cheque is transferred to any person, o as to constitutethe . . .

" person the holder thereof the mstrument is said to be negotxated T




__ givingof anoticebeforefilinga complaint. Any drawer whoclaimsthat he

. be rejected. -
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On a simple analysis ‘of section’ 14, it is clear with Tespect to the case in
question, that a beneficiary/payee of the cheque who presents the cheque
for collection, cannot endorse the cheque in his own favour, because the
main ingredi ' que, viz, th

under the cheque to third party does not arise in this case. If the Courthad
held that the maker of the cheque, upon payment of the part amount,
should have made endorsement on the cheque, it would have been a

ect proposition of the said provisions. B

1t of section 14, namely, the transfer of cheque, viz, theright -

Apparently, even though thenoticeissued by the payee claiming thelesser

amount was not accepted or could not be served, the Court oughtto have
_found that the intention of the parties, namely, the payee was to .claim

P

lonser amount and not otherwise, One can refer to the case decided bythe

Supreme CourtinC.C.AlaviHajiv:Palapetty Muhammmed [2

wherein the issue:before the Supreme Court: wasi that ;whether.-th
accused can take astand that he was not served 15 days notice and escape

filed under section 138, .../

the clutters of case Ve e B
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departure from the rule of Criminal Law; where there is na stipulation of

13-days Or-re

did not receive the notice sent by post, can, within 12 Of Teceipt O
summons from the Court in respect of the complaint under section 138,
make payment of the cheque amount and submit to the Courtithathiehad
made payment within 15 days of receipt of summons (by receiving a copy
.. of complaint with the summons) and, therefore; the comp aint is liable

~

‘A person who does not pay within 15 days of receipt of thesum;nons vom

the Court along with the copy of the complaint under section 138, cannot
obviously contend that there is no proper. service of notice as required

under section 13

notice and the same was returned saying that the accused ‘was. ‘out of

statior’. Admittedly, on facts, there was no dispute that the claim was only
fora Iess‘ér-'an'iount*and',-the'réfore, the accused if he had the intention to
pay the amount, couldhave paid it off. The Court should not have allowed
such accused person to take shelter under this technical reason. . .-

Therefore, it is a ¢clear case where the drawer of the cheque based ‘on
certain technical reasons and even without accepting notice which on-
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tained claim for less amount, had got benefit of non-proseéﬁﬁdrf?ﬁﬁé@?’

section 138. This will seta bad precedent.

'\

\\, :

Apart from the legal issues, if this judgment is upheld, it may create a lot. R

of practical difficulties for the bankers. From the bank’s side;onecansta
as under: - : - ; © o

“Notwithstanding the legal position as generally understood, there. are

certain practical difficulties in applying the said provisions, as interpretedin

the said judgment, for the simple reason that the banks never pass nor.

~ asked to pass cheque for lesser amount than what is written on the

8. In the instant case, the complainant issued-lawyer's-—————
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_ instrument. There is nosuch practice, besides in spite of section 56 of the Act,

~ which allows such endorsements, such instances are not common nor have
there been any instances, to our knowledge and information as regards
application of said section as made out by the said judgment. It may also pose

 reconciliation difficulties in clearing/ collection of the instruments, besides
it may give room for unscrupulous people to tamper with the records. This
is against the accepted banking practices.” : .

One can recall that sometime back, there was a proposal to amend the

Negotiable Instruments Act, wherein it was proposed thatevenifacheque
of Rs. 1,000 comes for honouring and if the amount available in the
account is less than Rs. 1,000, say Rs.:500, then the bank should pass
‘cheque-for-Rs.-500.-It-appears. that thereafter this was not taken up .
because of the practical difficulties it may create. If the said amendment -
is carried out to the Negotiable Instruments Act, again it may have - <)

repercussion on the subject Kerala High Court’s Judgment.

In any ¢ase; it may not be possible to strictly implerent the said Judgment |
in letter and spirit due to the practical difficulties that may be faced by
banks. The tellér at the' counter will be put to lot of stress and confusion
and instances of errors may become common. Besides, it may lead to a

fraudster to commit fraud. - - -
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5. Last butnot the least, tlus juc_lg'rr’ient.néeds:to be either reviewed by _th‘e ,
"High Court by a Largér Bench of the said Court or should be put to test in
the Supreme Court. ' - S
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